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MEMORANDUM  FROM  THE  SUBCOMMITTEE  CHAIRMAN 

Earlier  this  year  the  Subcommittee  published  a  study  entitled 
"National  Power  Grid  System  Study — An  Overview  of  Economics, 
Regulatory  and  Engineering  Aspects".  This  study  was  prepared  by 
the  Congressional  Research  Service  at  my  request,  made  jointly  with 
Representative  Richard  Ottinger  of  New  York. 

The  study  included  comments  by  several  organizations  that  are 
directly  concerned  with  and  knowledgeable  about  improved  trans- 
mission systems.  The  study  and  the  excellent  comments  together 
provided  the  most  authoritative  commentary  on  a  national  power 
grid  that  had  ever  been  assembled  in  this  country.  However,  as 
pointed  out  in  my  accompanying  memorandum  at  that  time,  the  study 
was  admittedly  and  necessarily  preliminary. 

One  of  the  situations  on  which  the  need  for  more  detailed  studies 
was  indicated  involved  the  Electric  Reliability  Council  of  Texas 
(ERCOT)  and  Southwest  Power  Pool.  Not  long  after  the  study  was 
issued,  members  of  ERCOT  began  engaging  in  hot  dispute  among 
themselves  regarding  operation  of  an  interconnected  system.  This 
dispute  quickly  involved  the  Federal  Power  Commission,  the  Nuclear 
Regulatory  Commission,  the  Texas  Public  Utility  Commission, 
Federal" and  State  courts  and  municipal,  cooperative  and  investor- 
owned  utilities. 

I  asked  the  Congressional  Research  Service  to  review  the  materials 
relating  to  this  dispute  and  related  problems,  and  to  analyze  possible 
benefits  of  interconnection.  CRS  has  now  completed  its  review. 

CRS  Director  Norman  Beckman  has  advised  me  that  major  issues 
appear  to  revolve  around  the  specter  of  an  unusable  nuclear  plant, 
antitrust  problems,  potential  economies  and  the  advantages  or  dis- 
advantages of  FPC  jurisdiction.  He  notes  that  the  shortage  of  natural 
gas,  with  the  consequent  need  to  build  large  nuclear  or  coal-fired 
plants,  may  have  made  an  intertie  between  ERCOT  and  the  South- 
west Power  Pool  economically  viable. 

I  believe  that  this  follow-up  study  by  CRS  will  be  useful  to  us 
within  the  Interior  Committee,  to  the  Congress  and  to  all  segments  of 
the  power  industry. 

Lee  Metcalf, 
Chairman,  Subcommittee  on  Minerals,  Materials  and  Fuels. 

(m) 


LETTERS  OF  TRANSMITTAL 

U.S.  Senate, 
Committee  on  Interior  and  Insular  Affairs, 

Washington,  B.C.,  June  8,  1976. 
Dr.  Douglas  Jones, 

Assistant  Chief,  Economics  Division,  Congressional  Research  Service, 
Library  oj  Congress,  Washington,  D.C. 

Dear  Mr.  Jones:  Earlier  this  year  the  Senate  Interior  Committee 
pubhshed  the  ''National  Power  Grid  System  Study,"  which  was 
prepared  jointly  by  CRS,  under  your  supervision,  and  its  contractor, 
CH2M  Hill.  This  study  included  discussion  of  the  Electric  Relia- 
bility Council  of  Texas  and  possible  connections  between  that  and 
other  transmission  systems.  The  report  states,  at  page  122,  ''The 
(Federal  Power  Commission)  finding  of  possible  benefits  and  the 
geographic  factors  involved  lead  us  to  beheve  that  more  detailed 
studies  of  an  ERCOT-SPP  (Southwest  Power  Pool)  interconnection 
would  be  justified." 

Recent  developments  within  Texas  indicate  that  the  further 
studies  suggested  would  be  most  timely.  Members  of  ERCOT  are  now 
disputing  among  themselves  regarding  the  operation  of  this  pool. 
This  follows  Central  &  Southwest  Corporation's  decision  to  inter- 
connect its  system  and  thus  put  power  from  other  Texas  utilities 
into  interstate  commerce.  Various  aspects  of  this  case  are  now  before 
the  Federal  Power  Commission,  the  new  Texas  Public  Utility  Com- 
mission, the  Nuclear  Regulatory  Commission  and  State  and  Federal 
courts. 

I  am  sending  you  correspondence  I  have  received  on  this  subject, 
a  study  prepared  for  Central  and  Southwest  by  Power  Technologies, 
Inc.,  fiUngs  before  some  of  the  commissions  and  industry  trade 
articles  regarding  this  subject.  I  ask  that  you  and  your  associates 
review  and  evaluate  the  possible  advantages  and  disadvantages  of 
an  interconnection  between  ERCOT  and  other  transmission  systems, 
and  make  whatever  other  detailed  studies  of  the  issue  as  appear  to 
be  justified  and  appropriate. 
Very  truly  yours, 

Lee  Metcalf, 

U.S.  Senate. 

The  Library  of  Congress, 
Congressional  Research  Service, 

Washington,  B.C.,  August  24,  1976. 
Hon.  Lee  Metcalf, 

Chairman,  Subcommittee  on  Minerals,  Materials,  and  Fuels,  Committee 
on  Interior  and  Insular  Affairs,  U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Metcalf:  In  your  letter  of  June  1976,  you  noted 
that  the  Senate  Interior  Committee  had  published  a  CRS — CH2M  Hill 
study  (also  prepared  at  your  request)  on  a  national  power  grid,  and 
asked  that  we  carry  that  document  another  step  forward  by  looking 
at  one  of  the  two  ties  not  yet  in  place. 

(V) 


VI 

Our  report  delineating  the  issues  involved  in  an  intertie  between 
ERCOT  and  the  Southwest  Power  Pool  is  attached.  The  study  was 
coordinated  by  Alvin  Kaufman,  Senior  Specialist  in  Business  Eco- 
nomics (Resources  and  Regulation),  who  also  wrote  a  portion  of  the 
study.  Dr.  Douglas  N.  Jones  and  Robert  D.  PoUng  of  our  Economics 
and  American  Law  Divisions  respectively,  prepared  the  other  sections. 

The  authors  indicate  the  major  issues  revolve  around  the  specter 
of  an  unusable  nuclear  plant,  anti-trust  problems,  potential  economies, 
and  the  advantages  or  disadvantages  of  FPC  jurisdiction.  They 
further  note  that  the  shortage  of  natural  gas,  with  the  consequent 
need  to  build  large  nuclear  or  coal-fired  plants,  may  have  made  an 
intertie  between  ERCOT  and  the  SWPP  economically  viable. 

We  trust  the  accompanying  report  will  be  helpful  in  your  legislative 
activities. 

Sincerely  yours, 

NoKMAN  Beckman,  Director. 
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I.  Issues  Surrounding  The  Electric  Reliability  Council 
of  Texas— Southwest  Power  Pool  Electrical  Intertie 
Situation 

A.  Introduction  • 

Systems  in  the  east,  midwest,  and  southern  U.S.  are  now 
effectively  interconnected  with  resulting  benefits  in  terms  of  im- 
proved reliability  and  operations.  There  are,  however,  two  major 
areas  that  are  not  tied  to  the  U.S.  grid.  These  include  the  Electric 
Reliability  Council  of  Texas  (ERCOT)  and  the  Western  Systems  Coordin- 
ating Council.  ERCOT  maintained,  until  recently  an  integrated  electrical 
system  within  the  State  of  Texas  that  provided  many  of  the  benefits 
of  pool  operation.  An  earlier  Senate  Committee  Print  prepared  by  CRS— 
concluded,  however,  that  a  detailed  analysis  of  the  feasibility 
of  an  intertie  with  the  Southwest  Power  Pool  (SWPP)  was  warranted  in  view 
of  the  short  distances  involved,  the  increased  cost  of  capital,  the  em- 
phasis on  reducing  consumption  of  petroleum  and  natural  gas,  and  the  need 
to  improve  system  load  factors. 

Subsequent  to  the  Senate  Committee  report,  CRS  was  asked  to... 
"review  and  evaluate  the  possible  advantages  and  disadvantages  of  an 
interconnection  between  ERCOT  and  other  transmission  systems,"... 
At  the  moment  there  are  a  number  of  State  and  Federal  agencies  currently 
involved  in  various  aspects  of  this  question,  together  with  several 
pending  court  cases,  as  well  as  a  forthcoming  GAO  study,  plus  an  FPC 


y     CH2M  Hill  and  Congressional  Research  Service,  National  Power  Grid 
System  Study--an  Overview  of  Economics,  Regulatory,  and  Engineering 
Aspects.  U.S.  Senate  Committee  on  Interior  and  Insular  Affairs, 
94th  Congress,  2nd  Session.  Washington,  D.C.  1976,  p.  19. 
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2/ 
order  to  its  staff  to  update  its  1972  feasibility  study-  of  a  proposed 

interconnection.  In  view  of  this  proliferation  of  effort,  CRS  felt  that 

its  major  effort  might  best  be  devoted  to  attempting  to  delineate  the 

issues  surrounding  the  intertie  question.  To  this  end  this  report  has 

been  prepared. 

B.  The  Background 

Over  the  past  40  some  odd  years  the  various  Texas  electrical 
systems  have  maintained  an  agreement  among  themselves  to  terminate  inter- 
connections with  any  ERCOT  members  entering  into  interstate  traffic. 

This  agreement  was  honored  on  May  4,  1976  in  what  has  been  described  as 

3/ 
"a  range  war  atmosphere".—   On  may  3,  1976  the  West  Texas  Utilities 

Co.  (WTU)  interconnected  with  Public  Service  of  Oklahoma  (PSO),  a 

member  of  the  SWPP.  WTU  and  PSO  are  both  subsidiaries  of  Central  and 

Southwest  Corp  (C  &  W).  As  a  consequence  of  the  violation  of  the 

"no  interstate  intertie"  agreement  subsidiaries  of  Texas  Utilities 

Company  (TUC)  (Texas  Power  and  Light,  Dallas  Power  and  Light, 

and  Texas  Electric  Service  Company),  severed  their  connections 

with  the  WTU  and  all  other  members  of  the  Texas  Interconnected  System, 

except  Brazos  Power  Company.  At  the  same  time,  Houston  Lighting  and 


2/  Federal  Power  Commission,  Docket  E-9558,  page  11,  item  7,  July  21, 

1976. 
y     Interconnection  War  Erupts  in  Texas:  ERCOT  is  split  by  C  &  SW 

Interstate  Move;  Electrical  Week,  May  10,  1976,  pages  1,  3  and  4. 


Power  (HLP)  also  severed  its  interconnections  with  the  Texas  Inter- 
connected System,  leaving  only  West  Texas  Utilities,  Central  Power 
and  Light  (another  C  &  SW  subsidiary),  the  Lower  Colorado  River  Authority 

and  the  cities  of  Austin  and  San  Antonio  still  interconnected. 

4/ 
Subsequently,  the  Public  Utilities  Commission  of  Texas- 
permitted  Houston  Lighting  and  Power  to  interconnect  with  the  Texas 
Utilities  System.  The  Lower  Colorado  River  Authority,  San  Antonio, 
and  Austin  were  permitted  to  interconnect  with  HLP  &  TUC  provided  they 
can  obtain  an  interstate  commerce  exemption  from  the  FPC.  The  two 
C  &  SW  Texas  subsidiaries  (WTU;  CP  &  L)  may  also  interconnect  with 
ERCOT  for  emergency  purposes  if  they  can  obtain  an  exemption  from  the 
FPC. 

In  addition  to  the  Texas  PUC  case,  complaints,  petitions,  and 
what  have  you,  have  been  filed  before  the  Securities  and  Exchange  Com- 
mission, the  FPC,  the  NRC,  and  the  U.S.  District  Court  in  Dallas.  These 
raise  the  specter  of  unusable  nuclear  plants,  anti-trust  issues,  the 
potential  economies  accruing  from  an  ERCOT-SWPP  intertie,  and  the  ad- 
vantages or  disadvantages  of  FPC  jurisdiction. 

It  should  be  noted  that  the  intertie  question  was  initially  raised 
before  the  SEC  by  several  Oklahoma  cooperatives  and  municipalities  in  1974. 


4/  PUC  of  Texas,  Docket  No.  14,  May  24,  1976, 


This  case  dealt  with  the  need  for  a  tie  between  C  &  SW's  Texas 
and  Oklahoma  subsidiaries  and  the  economies  presumed  to  accrue  from 
the  interstate  tie.  As  a  consequence  of  that  filing,  C  &  SW  con- 
tracted for  a  study  of  the  potential  economies  (discussed  in  a  later 
section)  by  Power  Technologies,  Inc.  Upon  completion  of  the  study, 
C  &  SW  filed  a  plan  for  interstate  operation  before  the  SEC.  This  has 
been  opposed  by  both  TU  and  HL  &  P.  It  is  our  understanding  that  the 
SEC  case  can  only  determine  whether  C  &  SW  is  operating  in  conformance 
with  the  Holding  Company  Act,  and  on  that  basis  can  only  order  appro- 
priate changes  in  corporate  structure. 

The  answer  to  the  general  question  of  whether  Texas  should  be 
intertied  to  other  states,  and  the  best  form  of  interconnection,  can  best  be 
answered  by  the  FPC,  NRC,  or  the  courts. 

The  specific  issues  are  discussed  below. 

C.  The  Nuclear  Issue 

The  Atomic  Energy  Act  (section  105c)  permits  the  NRC  to  insert 
conditions  in  a  nuclear  plant  license  so  as  to  eliminate  situations 
inconsistent  with  the  anti-trust  laws.  C  &  SW  has  petitioned  the  NRC 
to  consider  anti-trust  hearings  on  the  South  Texas  Project. 

The  South  Texas  Project  consists  of  two  1250  megawatt  nuclear 
units  being  constructed  under  a  participation  agreement  between  Central 
Power  and  Light  (25%),  Houston  Lighting  and  Power  (31^)  and  the  cities 
of  San  Antonio  (28%)  and  Austin  (16%).  The  first  of  these  units  is 
expected  on-line  in  1980,  the  second  in  1982.  Present  plans  contemplate 


three  345  kilovolt  (Kv)  transmission  lines  connecting  the  nuclear 
plant  to  the  HL  &  P  system,  and  5  such  lines  connecting  to  San  Antonio, 
Austin,  and  Central  Power  and  Light  (CP&L). 

CP&L  (a  subsidiary  of  C  &  SW)  maintains  that  it  cannot  receive 
its  share  of  electrical  energy  from  the  South  Texas  Project  unless  system 
A  (defined  as  TU  subsidiaries  plus  HL  &  P)  is  synchronously  interconnected 

with  system  B (defined  as  C  &  SW  subsidiaries  plus  San  Antonio,  Austin, 

5/ 
and  the  Lower  Colorado  River  Authority).—   If  "A"  and  "B"  are  each 

operating  in  electrical  synchronism  within  themselves,  but  isolated 
from  each  other,  then  the  switchyard  of  the  South  Texas  Project  would 
be  the  only  point  of  interconnection  between  the  two  systems.  Under 
the  presently  proposed  transmission  grid  system,  CP  &  L  maintains  it 
is  impossible  for  systems  "A"  and  "B"  to  remain  synchronously  inter- 
connected if  the  only  point  of  connection  is  the  South  Texas  Project. 

It  appears  to  be  the  contention  of  CP  &  L  that  the  opening  of 
the  interconnection  between  HL  &  P  and  itself  forces  the  C  &  SW  system  to 
•forego  either  its  share  of  the  potentially  lower  cost  nuclear  power  from 
South  Texas  or  to  forego  possible  economies  from  interstate  connections 
rather  than  enjoying  both. 

The  South  Texas  project  becomes  even  more  important  considering 
potential  reductions  in  natural  gas  supplies  for  electric  power  generation. 


5^/  Testimony  of  W.  G.  Siege! in.   Exhibit  C  before  the  Nuclear 
Regulatory  Commission,  Docket  50-498A  and  499A,  June  2,  1976, 


For  example  the  Railroad  Commission  of  Texas-  has  ordered  all  gas 
utilities  to  institute  a  10%  reduction  in  natural  gas  deliveries  to 
boiler  fuel  users  who  consume  an  average  of  3,000  MCF  per  day  or  more, 
from  January  1,  1981  to  December  31,  1984.  A  25%  reduction  is  effective 
on  January  1,  1985.  The  reduction  is  calculated  on  1975  or  1974  con- 
sumption, whichever  is  higher.  In  addition  utilities  are  not  to  accept 
new  boiler  fuel  customers  consuming  over  3,000  Mcf  per  day  after  December 
17,  1975.  Boiler  fuel  is  defined  as  natural  gas  used  directly  as  fuel 
for  the  generation  of  steam  or  electricity,  including  gas  turbines  for 
electric  generation. 

The  importance  of  the  South  Texas  project  is  highlighted  by 
Table  1. 

Table  1  -  South  Texas  Unit  1  as  a  %  of  Net  Generation,  198ol/ 
Company  Net  Generation %  S.T  to 

Total     S.T. Unit  1       Total-/ 
(Megawatts) ____^_ 

HL  &  P 

San  Antonio 

CP  &  L 

Austin 

Total  19,549      1,250 


11,490 

385 

3% 

3,162 

350 

11 

3,300 

315 

10 

1,597 

200 

13 

]_/  Based  on  Siegelin,  W.G.  (footnote  5,  main  text)  items  2  and  3. 
2/  Rounded 


6^/  Railroad  Commission  of  Texas,  Gas  Utilities  Division,  In  Re: 

Elimination  of  Natural  Gas  as  a  Boiler  Fuel  in  Texas.  Gas  Utilities 
Docket  No.  600,  March  3,  1976,  amended  order  on  reconsideration. 


The  various  contentions  concerning  the  usability  of  the  South 
Texas  units  made  by  the  parties  to  this  case  before  the  NRC  are  subject 
to  adjudication  by  that  Commission.  We  are  not  in  a  position  to  make 
a  prior  evalution.  The  importance  of  the  project,  however,  does  not 
seem  to  us  to  be  subject  to  debate. 

Potential  Economics 

Two  studies  have  been  made  of  the  question  of  potential  economies 
resulting  from  an  intertie  between  ERCOT  and  SWPP.  The  first  was  pre- 
pared in  1972  by  the  FPC.  That  report  indicated  a  decreased  generating 
reserve  requirement,  and  a  consequent  saving  in  investment,  would  re- 
sult from  an  intertie.  The  annual  generating  cost  savings  were  computed 
at  a  total  of  $193  million  for  the  1975-80  period,  discounted  at  8.4% 
per  year.  This  was  offset  by  increased  transmission  costs,  leaving 
a  net  present  value  savings  of  $156  million.  The  fixed  charges  used  to 
calculate  savings  were  based  on  a  generating  unit  investment  of  $90  per 
Kw.~   Considering  that  the  Handy  Whitman  electric  plant  construction 
cost  index  increased  27%  between  1972-74,—''  and  is  doubtless  higher  today, 
the  investment  cost  is  substantially  out-of-date.  Further,  the  FPC  study 
only  covered  benefits  from  reduced  reserve  requirements.  As  noted  earlier 
the  FPC  staff  has  been  instructed  to  update  the  report. 


7/  Bureau  of  Power,  Study  of  Proposed  Interconnection  Between  Electric 
Reliability  Council  of  Texas  (ERCOT)  and  Southwest  Power  Pool  (SWPP), 
FPC,  Fort  Worth,  July  1972,  p.  26 

8/  Bureau  of  Census,  Statistical  Abstract  of  the  U.S.  1975,  U.S.  Depart- 
ment of  Commerce,  Washington,  D.C.  1975,  p.  708. 
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ERCOT  also  disputed  the  results.  This  disputation  may  have 
resulted  from  the  fact  that  the  regional  mode  of  generation  was  largely 
small  units  fueled  by  near-by,  inexpensive  natural  gas,  and  located 
close  to  the  consuming  area.  An  interchange  arrangement  under  those 
conditions  may  not  have  been  economically  feasible.  With  the  current 
need  to  move  to  large,  nuclear  or  coal-fired  plants,  however,  we  may 
have  an  entirely  different  situation. 

This  appears  to  be  born  out  by  a  study  prepared  for  C  &  SW  by 

9/ 
Power  Technologies,  Inc.  in  1975.— 

Power  Technologies  Inc.  postulated  a  number  of  plans  and  modes 
of  operations.  Of  principal  interest,  however,  is  their  base  plan. 
This  assumed  a  mixture  of  new  nuclear  and  coal  units,  with  reserves 
installed  locally  within  each  of  the  Central  and  Southwest  Companies. 
The  base  plan  is  a  continuation  of  the  historic  operating  pattern. 
Their  calculations  indicated  that  revenue  requirements  through  1995, 
assuming  no  interties  outside  of  Texas,  would  have  a  present  value  (1/1/75) 
of  $8.9  billion,  compared  with  $8.7  billion  assuming  intertie's  with  the 
Southwest  Power  Pool.  In  other  words,  consumers  would  have  save  approxi- 
mately It   if  C  &  SW  companies  were  intertied  to  each  other,  and  to  the  other 
ERCOT  systems.  If,  on  the  other  hand,  C  &  SW  operated  without  ties  to 


£/  Wood,  A.  J.  and  C.  A.  MacArthur.  Expansion  Study  of  the  Central 

and  Southwest  Corporation  Electric  Power  System.  Power  Technologies 
Incorporated,  November  14,  1975,  p.  11. 
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ERCOT,  and  assuming  no  access  to  the  South  Texas  Project,  the  present 
value  of  revenue  requirements  would  rise  to  $9  billion.  C  &  SW  consumers 
would  thus  pay  an  additional  1%  if  the  system  were  not  intertied 
to  the  other  Texas  companies. 

The  revenue  requirement  was  defined  as  fixed  charges  on  generation 
and  transmission  investments  from  1975-95  inclusive,  plus  operating  ex- 
penses for  1978-95.  The  1975-1977  period  was  omitted  from  operating  ex- 
penses because  they  were  common  to  all  plans  and  modes,  and  therefore 
would  not  effect  the  present  value  calculations.  Operating  expenses 
were  defined  as  fuel,  operating  and  maintenance  cost. 

The  most  costly  plan  for  the  consumer  postulated  by  Power 
Technologies  assumed  all  new  units  were  coal  fired  and  no  more  than 
600  mw,  that  15%  reserves  were  maintained  for  the  C  &  SW  system,  that 
WTU  and  CP  &  L  operate  in  synchronism  with  the  South  West  Power  Pool, 
but  that  there  is  no  tie  with  other  ERCOT  companies.  In  that  instance, 
the  present  value  of  revenue  requirements  was  calculated  at  $9.3  billion. 

The  least  costly  plan  assumed  a  mixture  of  large  coal  and  nuclear 
units  dispersed  throughout  the  C  &  SW  area,  15%  reserves  for  the  C  &  SW 
system  as  well  as  interties  both  within  ERCOT  and  to  SWPP.  The  present 
value  of  revenue  requirements  in  that  case  is  computed  at  $8.5  billion. 

The  study  concludes—'  that  C  &  SW  can  achieve  long  run  economies 
through  synchronous  operation.  These  benefits  are  reduced  substantially. 


W  Op.  cit.,  pp.  87-89, 


77-648  O  -  76  -  2 
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but  not  el iminatedjif  there  are  no  interties  between  C  &  SW  and  ERCOT. 
Power  Technologies  does  indicate  that  in  such  a  case  the  reduction  in 
revenue  requirements  resulting  from  interconnection  of  the  C  &  SW  system 
will  be  almost  lost  because  of  the  increased  investment  needed  to  replace 
the  South  Texas  Project  and  to  build  an  extensive  transmission  system. 

The  savings  discussed  above  result  from  economies  accruing  to 
C  &  SW  only.  They  do  not  include  possible  benefits  or  costs  to  the 
other  ERCOT  systems.  Considering,  however,  that  regional  interconnection 
generally  results  in  greater  use  of  the  more  efficient  generating  units, 
and  in  this  case  shorter  transmission  lines,  the  benefits  to  ERCOT  may 
be  much  larger  than  for  C  &  SW  alone. 

In  our  investigation  we  have  not  uncovered  any  study  refuting 
the  economic  viability  of  an  interconnection  between  ERCOT  and  SWPP. 
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II.   SOME  REGULATORY  POLICY  ISSUES  EXPANDED 

A.   Federal  Power  Cotmnisslon 

On  July  21,  1976  the  Federal  Power  Commission  issued  an  order  (with 

one  dissenting  opinion)  which  accepted  in  part  the  arguments  of  each  of 

the  contending  sides  in  the  Texas  interconnection  dispute  and  rejected  in 

1/ 
part  other  arguments.    In  so  doing  the  FPC  would  seem  to  have  offered  a 

compromise  in  the  complicated  and  intense  struggle  between  the  major  mem- 
bers of  the  Electric  Reliability  Council  of  Texas  (ERCOT)  designed  to 
allow  time  for  a  more  definitive  sorting  out  of  the  fundamental  issues 
involved — regulatory  and  otherwise. 

The  FPC  made  the  following  findings  and  rulings : 

(1)  that  the  various  power  companies,  public  and  private,  that  had 
sought  to  intervene  in  the  proceedings  could  do  so; 

(2)  that  Central  Power  and  Light  Company  and  West  Texas  Utilities 
Company  are  "public  utilities"  for  purposes  of  the  Federal  Power  Act  and 
are  therefore  subject  to  FPC  jurisdiction,  but  that  Houston  Lighting  and 
Power  and  Texas  Utilities  Company  (parties  on  "the  other  side"  of  the 
dispute)  are  not  subject  to  FPC  regulation  (as  purely  intrastate  power 
companies) ; 

(3)  that  the  two  opposing  clusters  of  power  companies  making  up 
the  Texas  Interconnected  System  are  authorized  to  re-establish  their 
previous  operational  connections  on  a  temporary  basis  (without  prejudice 


1^/  Federal  Power  Commission  Order  issued  July  21,  1976  in  Docket  No. 
E-9558. 
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to  the  jurisdictional  question)  and  to  continue  such  operations  "until 
further  Commission  order"; 

(4)  that  there  was  enough  of  a  reasonable  probability  of  a  major 
breakdown  in  the  bifurcated  Texas  system  operating  without  interties 
since  May  that  an  emergency  existed  in  the  opinion  of  the  FPC — thus  the 
order  authorizing  reconnection; 

(5)  that  the  FPC  staff  would  update  its  1972  report  entitled, 
"Study  of  Proposed  Interconnection  Between  Electric  Reliability  Council 
of  Texas  and  Southwest  Power  Pool"; 

(6)  that  the  brief  and  involuntary  flow  of  electric  power  between 
CP&L's  Texas  system  and  Public  Service  Company  of  Oklahoma's  system  across 
the  border  in  the  early  morning  hours  of  May  4  was  not  sufficient  to 
bring  all  the  Texas  power  companies  intertied  at  that  time  under  FPC. 

Commissioner  Watt  concurred  in  part  and  dissented  in  part  from 
the  FPC's  actions.   He  agreed  that  jurisdiction  should  not  be  forced  in 
this  fashion  on  otherwise  non-jurisdictional  companies.   He  disagreed  that 
any  real  emergency  exists  and  with  the  proposition  that  "FPC  can  allow 
electricity  to  flow  between  jurisdictional  and  non-jurisdictional  com- 
panies on  a  day-to-day  basis"  in  anticipation  of  some  emergency  while 

2/ 
not  bringing  about  Federal  jurisdiction.   The  majority  of  the  commis- 
sioners felt  that  the  threat  of  a  power  outage  was  enough  to  assert  FPC 


IJ     Docket  No.  E-9558,  Watt  in  part  concurring  and  in  part  dissenting, 
July  21,  1976. 
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administrative  action  before  such  an  adverse  eventuality  when  remedies 
were  available  to  it.   The  order  itself  does  not  go  into  effect  for  30 
days  and  at  this  writing  (mid-August)  no  reconnections  have  been  made. 
An  application  for  rehearing  has  been  filed  by  Central  and  South  West 
Corporation. 

As  mentioned  elsewhere  in  this  report,  the  question  of  regionally 
connecting  the  Texas  Interconnected  System  with  the  Southwest  Power  Pool 
making  a  fully  interstate  operation  has  come  up  from  time  to  time.   The 
majority  of  informed  opinion  (outside  of  Texas)  would  seem  to  favor  a 
regional  intertie  on  grounds  of  economy,  resource  allocation,  capital 
requirements ,  supply  reliabilities ,  and  perhaps  environmental  concerns . 
A  quest  for  regulatory  uniformity  or  some  other  presumed  advantage  of 
FPC  jurisdiction  is  not  typically  mentioned  by  proponents  of  an  ERCOT- 
SWPP  intertie. 

Opponents  of  ending  the  isolation  of  the  Texas  utilities  system 
from  regional  interstate  supply  systems  frankly  cite  avoidance  of  FPC 
jurisdiction  as  a_  main  if  not  the  main  reason  for  remaining  disconnected 
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3/ 
from  adjoining  states.    Also,  the  chief  companies  leading  the  resistance 

maintain  that  their  first  duty  is  to  benefit  Texas  customers  not  regional 
ones  and  that  their  intrastate  interties  do  that.   They  also  argue  that  en- 
vironmentally it  may  be  disadvantageous  to  construct  additional  transmis- 
sion facilities  for  interstate  operations.   Further  they  explain  their  non- 
participation  in  the  recent  (Power  Technologies  Inc.)  study  of  the  feasi- 
bility of  an  ERCOT-SWPP  regional  intertie  initiated  by  Central  and  South 
West  System  as  resulting  from  having  been  asked  belatedly  to  participate. 

For  its  part,  of  course,  Central  and  South  West  as  a  Delaware- 
based  holding  company  with  a  far-flung  interstate  network  serving  parts 
of  Oklahoma,  Arkansas,  and  Louisiana  in  addition  to  Texas  has  ample  com- 
mercial reasons  to  break  the  Texas-imposed  ban  against  interstate  opera- 
tions but  substantially  fewer  such  incentives  if  it  had  to  go  it  alone. 


_3/  A  transcript  of  the  statement  of  Chairman  of  Texas  Utilities  before 
the  Texas  Coimnission  on  May  7,  1976  included  the  following: 

The  second  thing  I'd  like  to  state  is,  it  didn't  take  any  tests 
to  find  out  what  we  thought  about  FPC.  Mr.  Flood  is  a  good  friend 
of  mine,  but  I'm  talking  about  Washington  FPC. 

There  are  two  things  I  think  everybody  understands.   I  don't 
like  scrubbers  and  I  don't  like  federal  regulations.   It's  perfectly 
capable  to  be  done  in  this  state. 

For  what  the  FPC  has  done  to  the  Texas  gas  supplies  in  providing 
them  to  Yankees  for  much  less  cost — but  it's  going  to  dry  up  the 
supplies — we  don't  want  to  interconnect  our  system  where  we  can  be 
ordered  to  transmit  reserves  of  lignite,  gas  reserves  and  all  that 
we've  planned  through  the  years  to  use  for  our  customers  to  people 
outside  the  state. 
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i.e.  lose  its  interties  with  the  rest  of  ERGOT  membership.   CSW  has  two 
subsidiaries  operating  in  ERGOT  and  two  in  the  Southwest  Power  Pool. 
The  following  generalized  map  indicates  the  territories  served  by  the 
several  parties. 

The  FPG  has  had  since  1936  the  mandate  "to  promote  and  encourage" 
interties  among  the  electric  utilities  it  regulates  "for  the  purpose  of 
insuring  an  abundant  supply  of  electric  energy  throughout  the  United 
States  with  the  greatest  possible  economy  and  with  regard  to  the  proper 
utilization  and  conservation  of  natural  resources. '  For  those  same  40 
years  the  electric  utilities  operating  in  Texas  have  enforced  through 
agreements,  contracts,  and  actual  switching  equipment  an  isolation  from 
all  utilities  outside  the  state.   The  operating  results  of  this  arrange- 
ment apparently  were  not  hurtful  as  long  as  generating  costs  remained  low 
due  in  large  measure  to  the  abundance  of  cheap  natural  gas  supplies  in 
the  State,  precluding  the  need  for  large  nuclear  and  coal  plants  and 
attendant  high  voltage  and  long  distance  transmission  grids. 

As  argued  by  proponents  of  interties,  the  change  in  the  fuel 
market  in  the  1970' s  has  changed  drastically  the  desirability  of  this 


hj     Together  Houston  Lighting  and  Power  and  the  Texas  Utilities  group  are 
four  to  five  times  larger  than  the  Gentral  and  South  West  Texas 
subsidiaries.   The  former  serve  Houston,  Dallas,  and  Fort  Worth, 
while  the  latter  serves  largely  rural  and  semi-rural  areas  of 
Texas . 
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5/ 
pattern  of  operation.     Specifically  the  advent  of  natural  gas  curtail- 
ments, the  questionable  use  6f  high-value  (and  short  supply)  natural  gas 
for  boiler  fuel,  and  the  formal  complaints  of  some  CSW  customers  both 
inside  and  outside  the  State  of  Texas  regarding  access  to  lower  cost  power 
shipped  interstate — all  were  forces  pushing  for  a  reexamination  of  the 
isolation  policy. 

It  should  be  noted  that  for  certain  purposes  the  Texas  utilities 
all  have  relations  with  the  Federal  Power  Commission. 

The  power  companies  of  Texas  do  provide  various  kinds 
of  financial  and  operating  information — balance  sheets,  income  and  earnings 
statements,  changes  in  capital  stock  and  long  term  debt,  revenues  and 
sales  by  classes  of  service,  R&D  expenditures,  0  &  M  expenses,  advertising 
expenses,  plant  expansion  and  investment  tax  credits,  and  rates  of  re- 
turn on  rate  base  and  on  common  equity.   This  is  not,  of  course,  the  same 
thing  as  coming  under  FPC  jurisdiction  for  purposes  of  rate  regulation. 

But  on  this  last  score  it  is  of  some  interest  to  look  to  certain 
of  the  financial  data  for  the  privately  owned  electric  utilities  involved 
in  the  Texas  interconnect  dispute.   Table  1  contains  the  important  meas- 
ures of  Rate  of  Return  on  Average  Common  Equity  and  Rate  of  Return  on 
Rate  Base  as  well  as  the  growth  rate  in  earnings  per  share  for  some  of 


_5/  Motion  of  Central  Power  and  Light  Company,  West  Texas  Utilities  Com- 
pany, et  al.  for  an  Order  Initiating  and  Scheduling  Hearings,  and 
Memorandum  in  Support  of  Said  Motion,  before  the  FPC  in  Docket  No. 
E-9558,  filed  June  21,  1976. 
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the  companies  for  the  period  1970-1975. 

Short  as  the  period  is,  imperfect  as  the  measures  are,  and  ten- 
tative as  one  has  to  be  in  drawing  conclusions  from  the  data  of  Table  1, 
it  would  seem  fair  to  say  that: 

(1)  growth  in  earnings /share  of  the  "anti-intertie"  companies 
(HL&P,  2  percent  and  TUC,  4  percent)  is  not  greater  than  that  of  the 
others  (CP&L,  9percent  and  CSW,  4  percent); 

(2)  the  rate  of  return  on  common  equity  for  the  "anti-intertie" 
companies  (TESCO  and  HL&P)  has  been  generally  less  than  the  "pro-intertie" 
companies  (CP&L  and  WTU) ,  though  in  one  case  slightly  greater  (TESCO  vs. 
CP&L) .  Both  HL&P  and  TUC  were  slightly  below  the  national  average  by  this 
measure,  while  CP&L  was  slightly  above  (11.9  vs.  11.7); 

(3)  the  rate  of  return  on  rate  base  for  the  two  groups  presents 

a  similar  story.   WTU  and  SWP  earn  substantially  more  (10.58  percent,  and 
10.48  percent,  respectively  in  1974)  than  either  HL&P  (9.14  percent)  or 
TESCO  (9.45  percent)  for  1974.   Also  for  1973.   On  the  other  hand  CP&L 
earned  somewhat  less  than  TESCO  for  those  two  years.   All,  however,  were 
well  above  the  national  average  of  7.6  percent  in  each  of  the  last  three 
reported  years. 

The  point  of  all  this  is  simply  to  say  that  on  the  face  of  it 
these  data  would  not  support  the  hypothesis  that  a  main  incentive  to 
avoid  FPC  jurisdiction  is  fear  of  "adverse"  rate  regulation,  i.e.  lowered 
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earnings  and  rates  of  return,  from  the  point  of  view  of  the  companies. 
This  would  seem  further  underscored  by  the  fact  that  on  a  national  basis 
anyway  only  about  9  percent  of  (private)  electric  company  revenues  and 
15  percent  of  sales,  excluding  interchanges,  were  subject  to  FPC  rate 
regulation  in  1974. 

B.   Other  Federal  Agencies 

While  the  FPC  is  at  center  stage  of  most  regulatory  policy  issues 
in  the  electric  power  industry,  other  agencies  often  are  in  the  supporting 
cast.   Such  is  the  case  with  the  Texas  intertie  question.   As  mentioned 
earlier,  the  Securities  and  Exchange  Commission,  the  Nuclear  Regulatory 
Commission,  and  the  Department  of  the  Interior  are  the  other  players. 
(The  legal  aspects  and  status  of  the  several  judicial  actions  surrounding 
the  case  are  treated  elsewhere  in  this  report.) 

For  the  SEC  the  policy  question  turns  on  its  requirement  under  the 
Holding  Company  Act  that  the  operating  pattern  of  the  Central  and  South 
West  Corporation  is  compatible  with  the  standards  of  the  Act.   That  is, 

a  holding  company  is  supposed  to  be  physically  integrated,  yet  CSW  .because 

6/ 
of  the  ERCOT  agreement  against  regional  connection, apparently  is  not. 


6^/   Certain  of  CSW's  wholesale  accounts  in  Oklahoma  filed  with  the  SEC 
several  years  ago  a  complaint  that  CSW's  continuance  of  Texas  intra- 
state operations  which  are  nonsynchronous  with  those  of  Tulsa-based  Public 
Service  and  Southwestern  Electric  Power  Co.  in  Shreveport  was  not 
consonant  with  the  provisions  of  the  Public  Utilities  Holding  Com- 
pany Act. 
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CSW  cannot  hold  itself  together  with  existing  transmission  arrangements. 

Presumably  the  SEC  cotild  either  make  two  corporations  out  of  the 
one,  or  one  integrated  electrical  system  out  of  the  four  subsidiaries, 
or  propose  some  legislative  solution.   Some  corporate  reorganization  or 
operating  realignment  would  seem  a  required  outcome — the  HL&P/TU  group 
wants  the  former;  the  CSW  group  wants  the  latter.   So  the  intrastate/ 
interstate  dispute  is  joined  as  well  before  the  SEC,  though  that  agency 
has  a  narrower  focus  as  its  interest.   Hearings  have  been  ordered. 

At  issue  for  the  Nuclear  Regulatory  Commission  is  whether  a  licensee 
under  the  Atomic  Energy  Act  can  refuse  to  interconnect  with  another  utility 
on  grounds  that  the  licensee  wants  to  avoid  Federal  jurisdiction  of  its 
wholesale  electric  business.   A  decision  against  such  refusal  would  not 
necessarily  resolve  the  question  of  interstate  transmission  ties  outside 
of  Texas  but  presumably  would  prohibit  use  of  one  of  Houston  Lighting  and 
Power  Company's  levers  against  CP&L  in  the  latter 's  efforts  to  defect 
from  ERCOT  isolation,  i.e.  not  allowing  CP&L  access  to  production  from 
its  jointly  owned  South  Texas  Project  nuclear  facility. 

Finally,  the  Department  of  the  Interior  through  its  Southwestern 
Power  Administration  (SPA)  is  part  of  the  history  to  the  policy  problem. 
Inspection  of  the  1947  agreement  between  the  United  States  and  Texas 
Power  and  Light  Company  (amended  in  1963)  for  the  disposition  of  hydro- 
electric power  from  the  SPA  controlled  Federal  facility  at  Denison  Dam 
binds  the  government  to  intrastate  operation  only. 
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Located  on  the  Red  River  between  the  States  of  Oklahoma  and  Texas , 

this  Federal  plant  produces  power  which  is  split  at  the  dam  by  SPA  with 

a  portion  of  the  output  being  available  only  in  Texas  and  a  portion  north 

into  three  other  states.   This  is  to  honor  the  contract's  provision  that, 

It  is  the  purpose  of  the  parties  hereto  that  their  systems 
shall  be  so  operated  that  power  and  energy  will  not  flow  from  the 
Company's  system  to  points  outside  the  State  of  Texas  or  from  out- 
side the  State  of  Texas  ""'nto  the  Company's  system.  7_/ 

The  contract  also  provided  that  the  Texas  Company  could  "install,  main- 
tain, and  operate  protective  equipment"  at  the  SPA  dam  to  make  sure  no 
interstate  power  escaped  from  or  entered  into  its  transmission  system. 
Surely,  in  the  present  circumstances,  these  old  arrangements  are  can- 
didates for  policy  if  not  legal  review. 

It  is  probably  true  that  the  Federal  Government  is  institutionally 
not  well  structured  for  a  coordinated  resolution  of  regulatory  conflict 
when  various  aspects  of  the  matter  at  issue  are  the  province  of  several 
commissions,  a  line  agency,  and  the  Federal  courts.   Sequential  rather 
than  comprehensive  decision- making  is  thus  more  likely  in  the  Texas  in- 
tertie  case  even  if  the  Federal  Power  Commission  asserts  dominant 
authority. 


Ij     Agreement  for  Sale  and/or  Exchange  of  Electric  Power  and  Energy 

Between  the  United  States  of  America  and  the  Texas  Power  and  Light 
Company,  signed  April  4,  1947  and  amended  February  11,  1963,  South- 
western Power  Administration,  Department  of  the  Interior. 

dd 
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III.   Legal  Aspects  of  the  ERCOT — Southwest  Power  Pool  Intertie 

The  purpose  of  this  report  is  to  consider  various  legal  issues 
relating  to  the  interconnection  for  the  transmission  of  electrical  energy 
between  the  Energy  Reliability  Council  of  Texas  and  the  Southwest  Power 
Pool. 

Companion  reports  are  also  being  submitted  on  other  aspects  of  the 
possible  intertie. 

Of  major  interest  regarding  the  legal  considerations  of  a  possible 
intertie  is  a  recent  suit  brought  by  ERCOT  power  companies  to  set  aside  con- 
tractual limitations  preventing  the  sale  of  electrical  power  in  interstate 
commerce.   One  obvious  possibility  of  the  outcome  of  the  suit  would  be  to 
permit  an  intertie  with  the  Public  Service  Company  of  Oklahoma,  an  electrical 
utility  participating  in  the  Southwest  Power  Pool,  and  not  a  party  to  the  suit. 

On  May  3,  1976,  West  Texas  Utilities  Company  (WTU)  and  Central  Power 
and  Light  Company  (CP&L)  filed  suit  against  Texas  Electric  Service  Company 
(TESCO)  and  Houston  Lighting  &  Power  Company  (HL  &  P)  in  the  U.S.  District 
Court  for  the  Northern  District  of  Texas,  Dallas  Division. 

The  suit  alleges  Sherman  Act  violations  arising  out  of  the  agreements 
entered  into  by  TESCO  and  WTU  which  prohibited  the  further  sale  of  electrical 
energy  sold  between  the  two  companies  in  interstate  commerce. 

The  1938  contract  between  TESCO  and  WTU  was  apparently  an  effort  to 
avoid  interstate  interconnections  by  TESCO,  and  probably  all  the  other  partici- 
pating companies  at  the  time.   Limiting  the  interconnections  to  intrastate 
operations  thereby  avoided  Federal  Power  Commission  jurisdiction  over  whole- 
sale rates,  since  there  was  no  interstate  commerce  involved. 
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That  agreement  provides  in  pertinent  part: 

The  parties  hereto  agree  that  no  power  or  energy  trans- 
mitted, purchased,  sold,  delivered  or  received  hereunder 
by  either  party  hereto  is  to  be  transmitted,  purchased, 
sold ,  delivered  or  received  in  interstate  commerce  and 
the  parties  hereto  agree  at  any  time  and  from  time  to 
time  to  open  all  the  transmission  line  connections 
necessary  to  prevent  such  transmission  or  delivery  by 
either  party  to  the  other  in  interstate  commerce.   The 
parties  further  agree  that  no  power  or  energy  will  be 
delivered  by  either  party  to  the  other  in  interstate  com- 
merce.  The  parties  further  agree  that  no  power  or  energy 
will  be  delivered  by  either  of  them  to  the  other  under 
this  agreement  except  power  or  energy  generated  within 
the  State  of  Texas  or  sell  any  such  power  or  energy  for 
transmission  or  consumption  beyond  the  limits  of  said 
state. 

That  provision  was  supplemented  by  the  following  language  in  1954: 

It  is  further  agreed  that  in  the  event  any  Federal  Agency 
shall  claim  or  assert  jurisdiction  over  "Service  Company" 
[TESCO]  by  reason  of  any  use  or  alleged  used  of  the  con- 
nections hereunder,  "Service  Company"  may  at  its  option 
at  any  time  on  or  after  April  1,  1955,  open  or  cause  to  be 
opened  any  or  all  of  the  connections  hereunder,  or  "Service 
Company"  may  at  its  option  on  or  after  said  date  cancel  this 
agreement  forthwith,  and  in  such  event  neither  party  shall  be 
liable  to  the  other  for  any  obligations  under  this  agreement. 

Central  Power  and  Light  Company  (CP&L)  has  a  similar  relationship  with  Houston 

Lighting  and  Power  Company  (HL&P) ,  in  that  CP  &  L  is  dependent  upon  HL  &  P  for 

emergency  power. 

In  1957  WTU  entered  into  an  agreement  for  the  purchase  and  sale  of 
electrical  energy  with  Publi^c  Service  Company  of  Oklahoma  (PSO)  and  provided 
electricity  to  PSO  exclusively  from  its  interstate  system  in  order  to  comply 
with  the  1938  contract  between  TESCO  and  WTU. 

The  suit  alleges  in  principal  part  that  the  contract  between  WTU  and 
TESCO  constitutes  a  restraint  of  interstate  commerce  in  electricity  in  violation 
of  Section  1  of  the  Sherman  Act,  15  U.S.  Code  Section  1: 
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(a)  That  defendants  have  agreed  to  disconnect  from 
plaintiffs  WTU  and  CP  &  L  in  the  event  that  their  intra- 
state systems  interconnect  with  PSO  or  other  utilities 
operating  in  a  state  other  than  the  State  of  Texas,  there- 
by coercing  plaintiffs  WTU  and  CP  &  L  into  refraining 
from  purchasing  and  selling  electrical  power  in  interstate 
commerce,  depriving  plaintiffs  of  the  economic  advantages 
resulting  from  such  interconnections,  and  restraining 
interstate  commerce. 

(b)  That  defendants  have  precluded  and  will  continue 
to  preclude  the  resale  of  electricity  purchased  from  them 
by  plaintiffs  CP  &  L  and  WTU  to  PSO  or  other  utilities 
operating  in  a  state  other  than  the  State  of  Texas. 

TESCO  answered  the  suit  on  May  21,  1976,  and  HL  &  P  answered  on  June  1, 
1976,   Both  answers  accepted  most  of  the  factual  allegations,  but  generally 
denied  the  alleged  violations  of  Section  1  of  the  Sherman  Act. 

A  hearing  was  held  and  the  temporary  restraining  order  sought  in 
the  complaint  was  denied  without  opinion  on  June  7,  1976.  At  present  the 
case  awaits  completion  of  the  discovery  process. 

Obviously,  the  court  could  at  any  time  act  on  a  motion  for  summary 
judgment  from  any  party  and  resolve  the  case  on  the  merits  of  the  legal 
issues  presented  by  stipulated  facts,  which  are  not  likely  to  be  in  sub- 
stantial disagreement,  since  the  suit  is  based  on  contract  language. 

WTU  may  argue  that  the  contract  terms  constitute  a  per  se  viola- 
tion of  Section  1,  Sherman  Act.   On  the  other  hand,  TESCO  may  raise  factual 
issues  concerning  the  possible  impairment  of  Texas  utilities  to  adequately 
serve  their  customers  if  the  interconnection  is  permanently  permitted. 

Pursuant  to  the  authority  of  Sections  201  £t  seq.  of  the  Federal 
Power  Act,  49  Stat.  848  (1920),  16  U.S.  Code  Section  824  et  seq. ,  the  Federal 
Power  Commission  authorizes  the  interconnection  of  electrical  facilities, 
and  fixes  rates  and  charges  for  production  and  transmission  of  electrical 
energy  in  interstate  commerce. 
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It  is  well  established  that  utilities  and  other  producers  and  trans- 
mitters not  subject  to  the  jurisdiction  of  the  Federal  Power  Commission  can 
subject  themselves  to  FPC  jurisdiction  by  either  selling  electricity  directly 
in  interstate  commerce  or  by  participating  in  a  power  pool  which  engages  in 
pooling  of  generating  capability  and  thereby  transmitting  electrical  energy 
in  interstate  commerce. 

In  one  particular  case,  Indiana  &  Michigan  Electric  Company  v. 
Federal  Power  Commission,  365  F.  2d  180  (7th  Cir.  1966),  cert,  denied  385 
U.S.  972,  the  court  held  that  sales  by  a  power  company  which  was  a  member  of 
an  integrated  seven  state  electric  power  system  was  subject  to  the  jurisdiction 
of  the  Commission. 

For  whatever  reasons  utilities  might  wish  to  avoid  regulation  by 
the  Federal  Power  Commission  by  maintaining  a  purely  intrastate  operation, 
the  questions  raised  in  the  suit  against  TESCO  appear  to  be  couched  in  terms 
of  allegations  more  traditionally  brought  under  the  Sherman  Act. 

Incidentally,  it  appears  that  one  of  the  reasons  for  the  interest, 
heretofore,  in  Texas  utilities  avoiding  FPC  jurisdiction  is  that  there  was 
no  state  regulatory  body  in  Texas  having  jurisdiction  over  the  rates  of  electric 
utilities.   See,  Letter  to  Howard  K.  Shapar ,  Assistant  General  Counsel,  U.S. 
Atomic  Energy  Commission,  from  Thomas  E.  Kauper ,  Assistant  Attorney  General, 
Antitrust  Division,  October  22,  1974  in  the  Matter  of  Houston  Lighting  and 
Power  Company,  South  Texas  Project. 

It  would  appear  that,  assuming  the  accuracy  of  the  facts  alleged 
in  the  WTU  complaint,  the  suit  presents  a  single  issue  as  to  whether  or 
not  the  prohibition  of  participating  power  pool  utilities  sei-ling  electricity 
in  interstate  commerce  is  a  restraint  of  intestate  commerce  in  violation  of 
Section  1  of  the  Sherman  Act. 
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Although  that  question  has  never  apparently  been  addressed  by  judicial 
decision,  it  is  not  such  a  novel  question  that  analogous  judicial  decisions 
cannot  be  applied  with  some  authority. 

In  Otter  Tail  Power  Co.  v.  United  States,  410  U.S.  366  (1973),  the 
Supreme  Court  of  the  United  States  enjoined  as  a  violation  of  Section  2  of 
the  Sherman  Act  the  refusal  of  a  power  company  to  wholesale  power  to  municipal 
systems  or  to  transfer  ("wheel")  power  over  the  facilities  of  the  power 
company. 

The  case  clearly  establishes  that  the  Federal  Power  Act  was  not 
intended  to  make  the  antitrust  laws  inapplicable  to  the  activities  of  FPC 
regulated  power  companies. 

The  TESCO  case  appears  to  be  an  attempt  to  anticipate  the  necessity 
of  raising  "refusal  to  deal"  violations,  such  as  those  raised  in  Otter  Tail , 
supra,  which  would  apparently  occur  if  WTU  transmitted  electrical  energy 
from  its  intrastate  operation  to  the  Public  Service  Company  of  Oklahoma. 
Under  those  circumstances,  if  TESCO  refused  to  sell  power  by  invoking  the 
language  of  the  1954  agreement,  it  would  appear  that  the  situation  would  be 
almost  identical  to  the  Otter  Tail  issue.   Instead  however,  WTU  has  raised 
questions  regarding  the  validity  of  the  contract  provision  in  advance  of  a 
refusal  to  deal,  by  arguing,  in  effect,  that  the  existence  of  the  contract 
restrains  their  interstate  opportunities. 

It  should  be  noted  that  WTU  has  not  asked  for  the  entire  contract 
with  TESCO  to  be  set  aside.   Rather  the  complaint  seeks  as  a  remedy,  in  part, 
that  the  court  "issue  a  permanent  injunction  restraining  TESCO  ...from  discon- 
necting from  the  system  of  WTU  and  from  CP  &  L  because  of  WTU's  sales  to  Public 
Service  Company  of  Oklahoma." 
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Although  this  remedy  could  be  modified  before  final  judicial  reso- 
lution, it  would,  if  granted,  maintain  the  present  contractual  existence  of 
the  Texas  pooling  arrangement  while  allowing  for  the  intertie  with  the  South- 
west Power  Pool* 

Such  a  resolution  would  appear  not  only  to  be  an  appropriate  remedy 
in  light  of  the  spirit,  if  not  the  letter  of  Otter  Tail,  but  it  could  provide 
for  greater  reliability  in  service,  a  factor  frequently  a  consideration  as 
part  of  antitrust  review  of  power  projects.   See,  Letter,  supra,  at  4. 

Clearly  the  antitrust  review  of  the  South  Texas  Project  involving 
the  construction  of  a  nuclear  power  plant  as  a  joint  effort  by  four  Texas 
utilities  was  predicated  upon  greater  interconnection  and  cooperation  among 
Texas  utilties.   See,  Letter,  supra,  at  4.   However,  those  proceedings  did  not 
apparently  address  the  desirability  of  interstate  interconnections. 

It  appears  that  the  proceedings  pending  before  the  Federal  Power 
Commission,  Docket  E-9558,  as  summarized  in  the  companion  report,  is  likely 
to  be  confined  to  the  question  of  whether  the  parties  to  the  1938  agreement 
have  now  become  subject  to  the  jurisdiction  of  the  Commission.   Apparently 
not  an  issue  before  the  Conmission  is  the  matter  of  "approving"  the  intertie 
or  approving  compliance  with  the  letter  of  the  contract:  namely,  TESCO's 
likely  refusal  to  sell  to  WTU. 

If  the  Commission  should  determine  that  WTU's  sales  do  not  subject 
TESCO  to  FPC  jurisdiction,  then  it  would  seem  the  antitrust  suit  is  no  longer 
necessary.   That  is  not  likely,  since  v^at  is  apparently  involved  is  not 
just  an  "emergency"  intertie  between  WTU  and  PSO,  but  rather  the  desire  of 
WTU  to  establish  some  permanent  relationship  with  PSO. 
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The  Securities  Exchange  Cotomission  issued  an  order  in  the  matter 
of  Central  and  Southwest  Corporation  on  January  30,  1976,  administrative 
proceeding  3-4915,  filing  number  59-5,  ordering  an  investigation  as  to 
the  compliance  of  Central  and  Southwest  with  the  integration  requirements 
of  Section  11  of  the  Public  Utilities  Holding  Company  Act  of  1935.   Cen- 
tral and  Southwest  is  a  holding  company  for  CP&L  and  West  Texas  Utilities, 
as  well  as  for  Public  Service  Company  of  Oklahoma.   The  issue  appears  to 
involve  the  determination  of  sufficient  integration  of  operations  among 
subsidiaries  in  light  of  the  their  lack  of  electrical  interconnection. 

It  may  be  some  time  before  the  matter  is  resolved,  even  though 
hearing  is  presently  scheduled  for  October  13,  1976.   Divestiture  of  the 
subsidiaries  could  result,  although  it  appears  other  actions  achieving  in- 
tegration of  operations  would  achieve  compliance,  if  it  is  determined  that 
there  is  presently  insufficient  integration. 

Obviously,  the  outcome  of  the  TESCO  antitrust  lawsuit  could  al- 
leviate some  concerns  over  integration  of  operations. 

Certainly,  the  nature  of  the  interstate  issues  involved  makes  the 
suit  in  U.S.  District  Court  most  able  to  resolve  the  interpretations  of 
Federal  law. 

As  we  noted  in  the  "National  Power  Grid  System  Study"  for  the 

Subcommittee  on  Minerals,  Materials  and  Fuels  of  the  Committee  on  Interior 

and  Insular  Affairs,  U.S.  Senate,  1976,  at  265: 

The  application  of  antitrust  laws  could  ...accomplish 
what  the  FPC  cannot  do  directly:  namely,  require  involun- 
tary interconnection  and  wheeling. 
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In  short,  many  of  the  concerns  of  all  parties  are  likely  to  be 
focused  on  the  TESCO  antitrust  suit.   Clearly,  it  represents  accumulated 
legal  problems  relating  to  the  contractual  limitations  now  limiting  inter- 
connection between  Texas  electrical  utilities  and  utilities  outside  of  Texas 
Clearly,  the  antitrust  suit  provides  the  widest  latitude  of  all  forums, 
short  of  Federal  legislative  action,  to  fashion  a  remedy. 

Predicting  what  is  likely  to  be  the  outcome  of  the  suit  is  a 
speculative  business  indeed.   But,  Otter  Tail  Power  must  be  regarded  as  an 
imposing  authority  which  could  serve  as  a  basis  to  require  the  intertie. 
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